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Court of Appeals of the District of Columbia. 


No. 3500. 

S. Fillmore Peavey, Appellant, 

vs. 

Philadelphia, Baltimore and Washington Railroad Company, 

a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 60988. 

S. Fillmore Peavey, Plaintiff, 

vs. 

Philadelphia, Baltimore & Washington Railroad Company, 

a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Declaration. 

Filed January 15, 1918. 

In the Supreme Court of the District of Columbia, Holding a Court 

of Law. 

Law, No. 60988. 

S. Fillmore Peavey, Plaintiff, 
vs. 

Philadelphia, Baltimore & Washington Railroad Company, 

a Corporation, Defendant. 

First Count. 

The plaintiff, S. Fillmore Peavey, sues the defendant, Philadel¬ 
phia, Baltimore & Washington Railroad Company, a corporation, 
2—3500a 



2 


S. F. PEAVEY VS. P., B. AND WASH. R. R. CO. 


for that whereas heretofore, to wit, on and before the 3rd day of 
October in the year 1916 at the City of Washington, in the District 
of Columbia, the said plaintiff was lawfully possessed, as of his own 
property, of certain goods and chattels, to wit, a number of valuable 
books, albums, etchings and other personal property; and being so 
possessed thereof, he, the said plaintiff, afterwards, to wit, on the 
day and the place aforesaid casually lost the said goods and chattels 
out of his possession; and the said goods and chattels afterwards, to 
wit, on the day and at the place aforesaid, came to the possession of 
the said defendant by finding; yet the said defendant, well knowing 
the said goods and chattels to be the property of the said plaintiff 
and of right to belong and appertain to him, the said plaintiff, but 
contriving and fraudulently intending to defraud and deceive the 
said plaintiff in this behalf, has not as yet delivered the said goods 
and chattels, or any part thereof, to the said plaintiff, although often 
requested so to do; but so to do has hitherto wholly refused 
2 and still does refuse; and afterwards, to wit, on the day and 
at the place aforesaid, the said defendant converted and dis¬ 
posed of the said goods and chattels to his, the said defendant’s own 
use; to the damage of the said plaintiff in the sum of One Thousand 
dollars ($1,000) ; and therefore he brings this suit and claims on 
account thereof the sum of One Thousand dollars ($1,000) together 
with costs of this suit. 


Second Count. 

The plaintiff, S. Fillmore Peavey, sues the defendant, Philadel¬ 
phia, Baltimore & Washington Railroad Company, a corporation, 
for that whereas heretofore, to wit, on the 3rd day of October, 1916 
in the District of Columbia, the said defendant was and still is a 
common carrier of goods for hire and was possessed ol, used and 
operated a certain railroad extending from the City of Washington, 
in the District of Columbia, to the Borough of Brooklyn, in the City 
of New York, in the State of New York which said railroad together 
with divers locomotives and cars running and operated thereon the 
said defendant then and there used in the conduct and carrying on 
of its business as a common carrier as aforesaid; and whereas, to wit, 
on the day aforesaid, the plaintiff delivered to the defendant at the 
City of Washington divers goods consisting of valuable books, al¬ 
bums, etchings and other personal property, having paid to the de¬ 
fendant a certain sum of money by way of hire or reward for the 
transportation by the said defendant of the said goods; in considera¬ 
tion whereof, the said defendant thereupon by its agent duly author¬ 
ized in that regard agreed safely to transport and deliver the afore¬ 
said goods to one, S. F. Peavey, Jr., at No. 624 11th Street, 
3 in the Borough of Brooklyn aforesaid, all of which was duly 
evidenced by a certain bill of lading of the date aforesaid 
duly signed by the genuine signature of W. W. Bowie, the duly 
qualified agent of defendant for and on behalf of defendant and by 
the genuine signature of plaintiff for and on behalf of plaintiff; 

Whereupon by reason of the premises, it then and there became 
and was and cont-nued to be the duty of the said defendant to trans- 
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port the said goods safely and securely to the said destination; 
nevertheless the said plaintiff avers the said defendant did not 
transport such goods safely and securely to the aforesaid destina¬ 
tion, but failed and has failed to deliver the said goods to the con¬ 
signee, S. F. Peavey, Jr., aforesaid to the damage of the plaintiff 
in the sum of One Thousand dollars ($1,000) and therefore the 
said plaintiff brings this suit and claims by reason of the premises 
the aforesaid sum of One Thousand dollars ($1,000) together with 
costs of this suit. 


Third Count. 

The plaintiff, S. Fillmore Peavey, sues the defendant, Philadel¬ 
phia, Baltimore & Washington Railroad Company, a corporation, 
for that whereas heretofore, to wit, on the 3rd day of October, 
1916 in the District of Columbia, the said defendant was and still 
is a common carrier of goods for hire and was possessed of, used 
and operated a certain railroad extending from the City of Wash¬ 
ington, in the District of Columbia, to the Borough of Brooklyn, 
in the City of New York, in the State of New York which said 
railroad together with divers locomotives and cars running and 
operated thereon the said defendant then and there used in the 
conduct and carrying on of its business as a common carrier as 
aforesaid; and whereas, to wit, on the day aforesaid, the plain- 
4 tiff delivered to the defendant at the City of Washington 
divers goods consisting of valuable books, albums, etchings 
and other personal property, having paid to the defendant a cer¬ 
tain sum of money by way of hire or reward for the transportation 
by the said defendant of the said goods; in consideration whereof, 
the said defendant thereupon by its agent duly authorized in that 
regard agreed safely to transport and deliver the aforesaid goods 
to one, S. F. Peavey, Jr., at No. 624 11th Street, in the Borough of 
Brooklyn aforesaid, all of which was duly evidenced by a certain 
bill of lading of the date aforesaid duly signed by the genuine 
signature of W. W. Bowie, the duly qualified agent of defendant 
for and on behalf of defendant and by the genuine signature of 
plaintiff for and on behalf of plaintiff; 

Whereupon by reason of the premises it then and there became 
and was and continued to be the duty of the defendant to trans¬ 
port the said goods safely and securely to their destination and to 
use such due care, attention and diligence in the transportation of 
the same as that the same should be safely and securely, without 
damage, transported as aforesaid; nevertheless the plaintiff avers 
that the defendant did not transport the said goods safely and 
securely and without damage nor did it or its servants then and 
there charged with the transportation of the same use due care, 
caution and diligence in the transportation thereof, but the said 
defendant by its servants so carelessly, recklessly and negligently 
handled the same that the same were destroyed by fire on, to wit, 
the 6th day. of December, 1916, at, to wit, the Baltic Terminal, 
Brooklyn, N. Y. in the Fulton and Flatbush Storage Company 
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at the place aforesaid; to the damage of the plaintiff in 
5 the sum of One Thousand Dollars ($1,000). and therefore 
the plaintiff brings this suit and claims by reason of the 
premises the said sum of One Thousand dollars ($1,000) together 
with the costs of this suit. 

CHARLES V. IMLAY, 

GEORGE W. OFFUTT, Jr., 

Attorneys for Plaintiff. 

Pleas. 


Filed February 7, 1918. 

******* 

1. Now comes the defendant, The Philadelphia, Baltimore and 
Washington Railroad Company, and for its plea to the declaration 
filed herein, and each and every count thereof, says it is not guilty 
as therein alleged; 

2. And for a further plea to the second count of said declaration, 
defendant savs it did not undertake and promise as therein alleged. 

McKENNEY & FLANNERY, 

Attorneys for Defendant. 

Joinder of Issue. 

Filed February 14, 1918. 

******* 

The plaintiff, by his attorneys, joins issue on the pleas of the 
defendant, the Philadelphia, Baltimore and Washington Railroad 
Companv, filed herein to the declaration. 

F CHARLES V. IMLAY, 

GEORGE W. OFFUTT, Jr., 

Attorneys for Plaintiff. 

Notice of Trial. 


Messrs. McKenney and Flannery, 
Attorneys for Defendant: 
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Take notice that the issues joined in this cause will be 
tried at the next term of this Court. 

CHARLES V. IMLAY, 

GEORGE W. OFFUTT, Jr., 

Attorneys for Plaintiff. 


Note of Issue. 


Title of cause; same as above. . 

Charles V. Imlay and George W. Offutt, Jr., Attorneys for Plain 

f. 

McKenney and Flannery, Attorneys for Defendant. 
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Agreed Statement of Facts. 
Filed April 15, 1920. 

★ * ★ * * * 


■t 


* 


The parties to the above entitled cause by Counsel hereby submit 
the same to the Judge of this Court for decision upon the follow¬ 
ing agreed statement of facts: 

It is agreed:— 

1. The plaintiff, S. Fillmore Peavey, was on October 3, 1916, 
the owner of the articles listed in the schedule hereto attached 
marked “Exhibit A” and made a part hereof; that plaintiff claims 
and would testify that such articles were at the time and place 
of shipment hereinafter mentioned of the values stated on said 
schedule, a total of $685.50; 

2. The defendant, Philadelphia, Baltimore and Washington Rail¬ 
road Company, at all of the times hereinafter mentioned was and is 
a corporation, and was engaged in interstate commerce as a com¬ 
mon carrier of freight for hire. 

3. The plaintiff, having first packed said goods securely in a 
wooden box, delivered same through his agent, in good condition, 

at the freight station of the defendant, Washington, D. C., 
7 on October 3, 1916, for transportation as freight and con¬ 
signed to S. F. Peavey, Jr., at 624 11th Street, Brooklyn, 

N. Y. 

4. That at the time of delivery of the box to the defendant as 
aforesaid, plaintiff received the attached bill of lading marked “Ex¬ 
hibit B”, which is made a part hereof; that the plaintiff’s name 
was signed on said bill of lading by his agent William Dixon, 
whose name also appears thereon, and the name of defendant’s 
freight agent, W. W. Bowie, was signed by L. Haines, Jr., whose 
initials appear thereon and who was duly authorized to sign said 
bill of lading on behalf of the defendant ; and said bill of lading 
was in all respects properly executed, except that the stamp mark 
“received Oct. 3, 1915” contains “1915” as an error for “1916”. 

5. That the sum of 54^, covering the freight charges, was paid 
by plaintiff in advance as stated on the bill of lading and the 
description of the shipment as “one box books” was placed upon 
the bill of lading upon information furnished by said Dixon and 
at the time of shipment defendant’s agent did not know that the 
box contained anything but books; that the box weighed 140 
pounds. 

6. Said box was thereupon loaded by the defendant into a car 
and carried by the defendant to a point at or near Philadelphia, 
Pennsylvania, where such box was delivered by the defendant to 
the Pennsylvania Railroad Company, defendant’s next connecting 
carrier; that said box was carried by said Pennsylvania Railroad 
Company to Greenville Piers, New Jersey, where it was delivered 
by the Pensylvania Railroad Company to the New York Dock 
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Railway Company, the delivering carrier, which carried said 

8 box to the Baltic Terminal, Brooklyn, New York, which was 
the nearest station for delivery in Brooklyn, N. Y. of a less 

than car load shipment moving via defendant’s line and consigned 
to 624 11th Street, Brooklyn, N. Y., and where it arrived on or 
about November 4, 1916; that R. A. Higgins, a clerk employed 
by the delivering carrier at Baltic Terminal, would testify that on 
November 6, 1916, a written notice of the arrival of said ship¬ 
ment was duly sent by him, by United States Mail, postage prepaid, 
to the consignee, S. F. Peavey, Jr., 624 11th Street, Brooklyn, 
N. Y., and that said notice was not returned by the United States 
post office officials to said delivering carrier, but said S. F. Peavey, 
Jr. would testify that he did not receive said notice at any time. 
It was the established custom at said Baltic Terminal to send such 
notices to consignees by United States Mail. 

7. That after its arrival at Baltic Terminal as aforesaid, said 
shipment was held by the New York Dock Railway Company at 
said Baltic Terminal awaiting delivery and unclaimed until after 
the expiration of forty-eight (48) hours (exclusive of legal holi¬ 
days) after notice of its arrival had been duly sent as aforesaid, and 
was so held by said delivering carrier until November 25, 1916, 
when said shipment was delivered to the public warehouse of the 
Fulton and Flat bush Storage Warehouse Company, at Fulton 
Street and Carlton Avenue, Brooklyn, N. Y. and one of the pro¬ 
prietors of said warehouse, M. Isaacson, signed and delivered to 
said Railway, the delivering connecting carrier, a “delivery receipt” 
acknowledging receipt by the warehouse company of the shipment 
in good condition on November 25, 1916; that neither the defend¬ 
ant nor its connecting carriers then had or have since had any in¬ 
terest in said warehouse company. 

9 8. That the said warehouse and its contents, including said 
shipment, were destroyed by fire on December 6,1916. 

9. On January 10, 1917, S. F. Peavey, Jr., wrote from his office, 
42 Broadway, New York, to the defendant, Washington, D. C. as 
follows: 

“January 10, 1917. 

Philadelphia, Baltimore & Washington R. R. Co., 

Washington Freight Station, 

Washington, D. C. 

Dear Sirs : 

There was consigned to me on October 3, 1916, from Washington, 
D. C., to be shipped to Brooklyn, New York, a box weighing 140 
pounds, upon which freight was prepaid and for which I hold your 
original straight bill of lading dated Washington, D. C. October 3, 
1916, signed by W. W. Bowie, agent. The consignor was S. F. 
Peavey of 1331 K Street, N. W., Washington, D. C. 

I have never been notified of the arrival of this shipment and re¬ 
spectfully request that you tract and report to me at your earliest 
convenience. 

Very truly yours, 


S. F. PEAVEY, Jr.” 
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10. On January 11, 1917, the defendant’s Washington freight 
agent, W. W. Bowie, replied as follows: 

“January 11, 1917. 

Mr. S. F. Peavey, Jr., 

No. 42 Broadway, 

New’ York City. 

Dear Sir: 


Referring to your letter of the tenth instant, I beg to advise ship¬ 
ment one box consigned to you at 621 11th Street, Brooklyn, N. Y. 
left this station October 3rd on my way-bill to Waverly transfer 
31235, loaded into car P. R. R. 82656 carded to Mantua Transfer. 

I am this date w riting the agent at Waverly Tfr. in order to secure 
arrival and delivery record of the shipment at destination and will 
be glad to advise upon arrival. 


Yours truly, 


W. W. BOWIE, 
Freight Agent.” 


11. On May 1, 1917, said S. F. Peavey, Jr., wrote to said Bowie as 
follow’s: 

“May 1,1917. 

Mr. W. W. Bowie, 

Agent Phila., Baltimore & Washn. R. R. Co., 

Washington, D. C. 

Dear Sir: 


Under date of January 11, 1917, you wrote me regarding 
10 shipment of one box consigned to me at 624 Eleventh Street, 
Brooklyn, N. Y., on October 3, 1916, from Washington, on 
way-bill to Waverly transfer 31235, loaded into car P. R. R. 82656 
carded to Mantua transfer. You stated that you w’ere wanting to the 
agent at Waverly transfer and that you w T ould advise me upon report 
that the box had arrived there. 

Will you kindlv look into the matter and communicate with me 
at your early convenience regarding same. 

Thanking you in anticipation of your attention to this matter, I 
remain 


Very truly yours, 


S. F. PEAVEY, Jr.” 


12. On May 2nd, 1917, W. W. Bowie sent Peavey’s said letter of 
May 1,1917, to the freight agent of the Pennsylvania Railroad Com¬ 
pany at Waverly transfer, New Jersey, sending Peavey a copy of 
Bowie’s letter transmitting same. 

13. On June 1,1917, S. F. Peavey, Jr. again wrote to W. W. Bowie 
inquiring about the shipment and said Bowie replied on June 4, 
1917, as follows: 
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Mr. S. F. Peavey, Jr., 

Attorney at Law, 

#42 Broadway, New York City. 

Dear Sir: 


“June 4, 1917. 


Replying to your letter of the 1st relative box consigned to you at 
624 11th Street, Brooklyn, N. Y. appearing on mv way-bill to Wav- 
erly Tfr. 31235 October 3rd, 191o, your attention is called to the 
fact that the shipment is held at Baltic Terminal, New York Dock 
Co., New York City, unclaimed by consignee. I would suggest that 
you communicate with Mr. F. E. Elderington, Supt., Baltic Termi¬ 
nal, New York Dock R. R., New York City, referring him to his 
U./C. #938, freight bill 20360, October 16th, 1916. 


Yours trulv, 

tv 7 


W. W. BOWIE, 

Freight Agent ” 


14. On June 5th, 1917, said S. F. Peavey, Jr., wrote to the New 
York Dock R. R. requesting confirmation of the arrival there of said 
shipment and on or about July 1, 1917, said S. F. Peavey, Jr., re¬ 
ceived from the New York Dock Rwy. Co. a penciled memo- 

11 randum dated June 30, 1917, stating that the Fulton & Flat- 
bush Storage Company was destroyed by fire on December 6th, 

1916. 

15. Said S. F. Peavey, Jr. then wrote to said Bowie on July 3rd, 

1917, as follows: 

“July 3rd, 1917. 

Mr. W. W. Bowie, 

Freight Agent, 

Phila., Balt. & Wash. R, R. 

Washington, D. C. 

Number 139,792. 

Dear Sir: 

Your file will show my several inquiries about box consigned to me 
at 624 Eleventh Street, Brooklyn, N. Y. and your various replies 
showing that same appeared on your way bill to Waverly Transfer 
No. 31235 October 3, 1916, and your advice under date of June 4, 
1917, that the box was held at the Baltic Terminal, New York Dock 
Co., New York City. 

I have made every effort for more than six months to locate this 
consignment as you know and not until this morning did I receive 
an unsigned lead pencil note, apparently emanating from the Baltic 
Terminal, Brooklyn, N. Y., as follows: The Fulton & Flatbush 
Storage Co. was destroyed by fire 12/6/16/ 

Am I to assume that my box was destroyed by fire? If it was de¬ 
stroyed by fire your railroad company, the initial carrier, is, of 
course, liable. 
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I shall be willing to furnish immediately verified list of the con¬ 
tents of the box in question with an absolutely fair valuation. I 
trust I may receive compensation from your company for this loss, 
if any, and that you will promptly refer me to the proper authority 
as I certainly know of no reason why we should be obliged to litigate 
the matter. If the box has not been destroyed by fire, will you 
kindly take the matter up with the Baltic Terminal and try to aid me 
in getting delivery of it? 

Accept my thanks for anticipated kindness. 

Very truly yours, 


S. F. PEAVEY, Jr.” 


16. Said Bowie replied to said Peavey on July 5th, 1917, as fol¬ 
lows : 


Mr. S. F. Peavey, Jr., 

A tty. & Counsellor at Law, 
42 Broadway, N. Y. 


“July 5, 1917. 


Dear Sir: 


I have your letter of July 3rd, relative to a shipment of one box 
of books forwarded by you to this station, consigned to yourself at 
624 11th Street, Brooklyn, N. Y. under date of October 3rd, 1917. 

We have traced for the delivery of this shipment through 
12 the agent at Waverly Transfer, and also the Superintendent 
of the Baltic Terminal, N. Y. Dock, but have been unable to 
secure — of the shipment. If you desire to file a claim for the value 
of the books referred to and will send the bill of lading which was 
issued by this office at the time the goods were offered for transpor¬ 
tation and you- itemized bill showing the value of these books, I will 
be glad to submit to our Claim Department for consideration. 

Yours trulv, 

W. W. BOWIE, 
Freight Agent 


17. With the exception of the letters above quoted and referred to, 
neither the defendant, nor any of its connecting carriers, at the point 
of origin of said shipment, or at the point of delivery, or elsewhere, 
received any communication, oral or written, concerning said ship¬ 
ment, from the plaintiff, or the consignee, or from anyone represent¬ 
ing them, or either of them, prior to the filing of this suit on or 
about January 15, 1918. 

18. Prior to the receipt by said Bowie of said letter from S. F. 
Peavey, Jr. dated July 3, 1917, the defendant, its officers, agents and 
employes, had no knowledge of the said fire or of the loss of said 
goods therein. 

19. The defendant was the initial carrier of the shipment men¬ 
tioned herein and participated in the transportation thereof as afore¬ 
said. For the purpose of enabling defendant to transport said ship¬ 
ment as well as other property, the defendant at all times herein 
mentioned had duly published and posted and also had filed with 
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the Interstate Commerce Commission at Washington, D. C., as re¬ 
quired by the Act of Congress entitled “An Act to Regulate Com¬ 
merce/ approved February 4, 1887, together with the Acts amend¬ 
atory thereof and supplemental thereto, and more particularly the 
Acts of Congress approved June 29, 1906, and June 18, 1910, its 
classification covering the transportation of the property de- 

13 scribed by the shipper herein, being Official Classification No. 
43, bv which books, not otherwise indexed by name, in boxes, 

in less than carload lots, and also pictures not otherwise specified 

were classified under “Class One.” 

20. That at all times hereinbefore mentioned, defendant also had 
published and posted and had duly filed with the Interstate Com¬ 
merce Commission at Washington, D. C. in accordance with the re¬ 
quirements of the Acts of Congress above referred to, its printed 
tariffs or schedules of rates and transportation charges for the trans¬ 
portation of the property described by the shipper herein, in accord¬ 
ance with the provisions of said classification; that, as set forth in 
said tariffs, the rate for the transportation of said property included 
in said class one, between Washington, D. C. and Brooklyn, N. Y. 
when transported in accordance with and the conditions of the uni¬ 
form bill of lading as referred to in said Official Classification No. 
43, was 38.6^ per 100 pounds, which was the reduced rate for the 
transportation of said property between Washington, I). C., and 
Brooklyn, N. Y. when transported in accordance with the conditions 
of the aforesaid uniform bill of lading; that this rate was accorded 
the transportation as aforesaid, of the property described by the 
shipper herein and freight charges were assessed and collected for 
the transportation of said property accordingly and of this lower rate 
the plaintiff had the benefit, the amount paid by plaintiff being 54^ 
for the 140 pounds. 

21. That if said shipment had not been transported pursuant to 
the conditions of the aforesaid bill of lading, it would have 

14 been transported at the carrier’s liability as set forth in Rule 
One of the said Classification and in that event the rate 

charged would have been ten per cent higher than the rate of 38.6^ 
per 100 pounds, which was charged for the transportation of the 
shipment in question. 

22. At the time when the said shipment was offered to the de¬ 
fendant for transportation, plaintiff did not notify the agent of the 
defendant, the initial carrier, that he elected not to accept all of the 
terms and conditions of the uniform bill of lading referred to in said 
Classification. 

23. The storage tariff of the New York Dock Railway Company, 
which also acted as agent of the Pennsylvania Railroad Company 
in the delivery of the shipment and which was also duly published, 
posted, in force and on file with the Interstate Commerce Commis¬ 
sion at the times aforesaid, provided: 
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“Freight Shipped Direct or Reconsigned to New York, Brooklyn, or 

Jersey City. 

1. Freight shipped direct or reconsigned to New York City, Brook¬ 
lyn and Jersey City, for delivery to consignees at those points, will 
be held there in our warehouses free of charge, not exceeding two (2) 
days, Sundays, full legal holidays and date of arrival not included. 
Any such freight (except plate glass) not removed within the time 
specified will be stored in public warehouses, at owner’s cost and 
risk, including expense of cartage.” 

24. The original bill of lading, Exhibit “B” which bears the 
notation “Section 3 is amended by Official Classification No. 43 and 
reissues thereof,” was amended by said Official Classification No. 43 
and by Supplement No. 10 thereto, but the third paragraph of said 
Section 3, as the same was in force on October 3, 1916, was identical 
with the said third paragraph of Section 3 as same appears on such 
original bill of lading, as follows: 

15 “Except where the loss, damage, or injury complained of 
is due to delay or damage while being loaded or unloaded, or 
damaged in transit by carelessness or negligence, as conditions prece¬ 
dent to recovery, claims must be made in writing to the originating 
or delivering carrier within six months after delivery of the property 
(or, in case of export traffic, within nine months after delivery at 
port of export), or, in case of failure to make delivery, then within 
six months (or nine months in case of export traffic) after a reason¬ 
able time for delivery has elapsed; and suits for loss, damage, or delay 
shall be instituted only within two years and one day after delivery 
of the property, or, in case of failure to make delivery, then within 
two years and one day after a reasonable time for delivery has 
elapsed.” 

25. That several supplements to said Official Classification No. 43 
were published and in force on October 3, 1916, but none of such 
supplements contain matter pertinent to the issues involved herein. 

26. It is further stipulated and agreed that the letters above re¬ 
ferred to were duly written and signed as they purport to have been 
and were in each case received by the person to whom they were 
addressed in due course of post, and that such original letters, or 
copies thereof, as well as copies of the classification and tariffs above 
mentioned, may be offered and received in evidence at the trial of 
this cause. 

27. It is further agreed that the defendant does not admit that the 
values given on Exhibit “A” are correct, but if the Court should hold, 
upon the foregoing facts, that the defendant is liable to the plaintiff 
for the reasonable value of the contents of said box, both plaintiff 
and defendant may offer oral and documentary evidence as to such 
values, submitting all questions with regard thereto to the Court 
without a jury. 
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28. It is also agreed that in submitting this cause to the 
l(j Court upon the foregoing statement of facts, plaintiff and de¬ 
fendant do not hereby waive, but expressly save and reserve 
the right to appeal from the decision and judgment of the Court 
herein. 

OFFUTT & I ML AY, 

By CHARLES V. IMLAY, 

Attorney- for Plaintiff. 

McKENNEY & FLANNERY, 

Attorneys for Defendant. 


Exhibit B. 

Philadelphia, Baltimore & Washington Railroad Company. 

Straight Bill of Lading. 

Original—Not Negotiable. 


Shipper’s No. —. 

Agent’s No. —. 

Received, subject to (he classification and tariffs in effect on the 
date of issue of this Original Bill of Lading the property described 
below, in apparent good order, except as noted (contents and condi¬ 
tion of contents of packages unknown), marked, consigned and 
destined as indicated below, which said Company agrees to carry to 
its usual place of delivery at said destination, if on its road, otherwise 
to deliver to another carrier on the route to said destination. It is 
mutually agreed, as to each carrier of all or any of said property over 
all or any portion of said route to destination, and as to each party 
at any time interested in all or any of said property, that every 
service to be performed hereunder shall be subject to all the condi¬ 
tions, whether printed or written, herein contained (including con¬ 
ditions on back hereof) and which are agreed to by the shipper and 
accepted for himself and his assigns. 

17 The Rate of Freight from - to - is in Cents per 

100 Lbs. 

V 

******* 

Received, subject as above stated, at Wash., D. C., Date 10/3/16. 

From S. F. Peavv, 1331 K St., N. W. 

Via-. 

(Mail Address—Not for purposes of Delivery:) 624 11th St. 

Consigned to S. F. Peavy. 

Destination, Brooklyn, State of N. Y., County of-, 
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Description of articles 
No. packages. and special marks. 

1 Box Books. 


Weight (subject to 
correction). 

140 


Prepaid. 

54 


S. F. Peavy, Shipper, per William Dixon. 
W. W. BOWIE, 

Agent, 

Per H. 


(This bill of lading is to be signed by the shipper and agent of 
the carrier issuing same.) 

(Across face:) 


Received 
Oct. 3,1915, 

Washington Frt. Station. 


Washington, D. C., 
Paid, 

Oct. 3, 1916, 

W. W. Bowie, Agent. 


(On back:) 

Conditions. 

I 

t 

Sec. 1. The carrier or party in possession of any of the property 
herein described shall be liable for any loss thereof or damage thereto, 
except as hereinafter provided. 

No carrier or party in possession of any of the property herein 
described shall be liable for any loss thereof or damage thereto or 
delay caused by the act of God, the public enemy, quarantine, 
18 the authority of law, or the act or default of the shipper or 
owner, or for differences in the weights of grain, seed, or 
other commodities caused by natural shrinkage or discrepancies in 
elevator weights. For loss, damage or delay caused by fire occurring 
after forty-eight hours (exclusive of legal holidays) after notice of 
the arrival of the property at destination or at port of export (if 
intended for export) has been duly sent or given, the carrier’s lia¬ 
bility shall be that of warehouseman only. Except in case of negli¬ 
gence of the carrier or party in possession (and the burden to prove 
freedom from such negligence shall be on the carrier or party in 
possession), the carrier or party in possession shall not be liable for 
loss, damage, or delay occurring while the property is stopped and 
held in transit upon request of the shipper, owner, or party entitled 
to make such request; or resulting from a defect or vice in the prop¬ 
erty or from riots or strikes. When in accordance with general 
custom, on account of the nature of the property, or when at the 
request of the shipper the property is transported in open cars, the 
carrier or party in possession (except in case of loss or damage by 
fire, in which case the liability shall be the same as though the 
property had been carried in closed cars) shall be liable only for 
negligence, and the burden to prove freedom from such negligence 
shall be on the carrier or party in possession. 
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Sec. 2. In issuing this bill of lading this company agrees to trans¬ 
port only over its own line, and except as otherwise provided by law 
acts only as agent with respect to the portion of the route beyond 
its own line. 

No carrier shall be liable for loss, damage, or injury not occurring 
on its own road or its portion of the through route, nor after said 
property has ben delivered to the next carrier, except as such 
19 liability is or may be imposed by law, but nothing contained 
in this bill of lading shall be deemed to exempt the initial 
carrier from any such liability so imposed. 

Sec. 3. No carrier is bound to transport said property by any par¬ 
ticular train or vessel, or in time for any particular market, or other¬ 
wise than with reasonable despatch, unless by specific agreement 
indorsed hereon. Every carrier shall have the right in case of 

E hysical necessity to forward said property by any railroad or route 
etween the point of shipment and the point of destination; but if 
such diversion shall be from a rail to a water route the liability of 
the carrier shall be the same as though the entire carriage were by 
rail. 

The amount of any loss or damage for which any carrier is liable 
shall be computed on the basis of the value of the property at the 
place and time of shipment under this bill of lading, including the 
freight charges, if paid. 

Except where the loss, damage, or injury complained of is due to 
delay or damage while being loaded or unloaded, or damaged in 
transit by carelessness or negligence, as conditions precedent to re¬ 
cover, claims must be made in writing to the originating or deliver¬ 
ing carrier within six months after delivery of the property (or in 
case of export traffic, within nine months after delivery at port of 
export), or, in case of failure to make delivery, then within six 
months (or nine months in case of export traffic), after a reasonable 
time for delivery has elapsed; and suits for loss, damage or delay 
shall be instituted only within two years and one day after delivery 
of the property, or in case of failure to make delivery, then 
20 within two vears and one dav after a reasonable time for 

* r 

delivery has elapsed. 

Any carrier or party liable on account of loss of or damage to any 
of said property shall have the full benefit of any insurance that may 
have been effected upon or on account of said property, so far as 
this shall not avoid the policies or contracts of insurance. 

Sec. 4. All property shall be subject to necessary cooperage and 
baling at owner’s cost. Each carrier over whose route cotton is to 
be transported hereunder shall have the privilege, at its own cost and 
risk, of compressing the same for greater convenience in handling 
or forwarding, and shall not be held responsible for deviation or 
unavoidable delays in procuring such compression. Grain in bulk 
consigned to a point where there is a railroad, public, or licensed 
elevator, may (unless otherwise expressly noted herein, and then 
if it is not promptly unloaded) be there delivered and placed with 
other grain of the same kind and grade without respect to ownership, 
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and if so delivered shall be subject to a lien for elevator charges in 
addition to all other charges hereunder. 

Sec. 5. Property not removed by the party entitled to receive it 
within forty-eight hours (exclusive of legal holidays) after notice of 
its arrival has been duly sent or given may be kept in car, depot, 
or place of delivery of the carrier, or warehouse, subject to a reason¬ 
able charge for storage and to carrier’s responsibility as warehouse¬ 
man only, or may be, at the option of the carrier, removed to and 
stored in a public or licensed warehouse at the cost of the owner 
and there held at the owner’s risk and without liability on the part of 
the carrier, and subject to a lien for all freight and other lawful 
charges, including a reasonable charge for storage. 

21 The carrier may make a reasonable charge for the deten¬ 
tion of any vessel or car, or for the use of tracks after the car 

has been held forty-eight hours (exclusive of legal holidays), for 
loading or unloading, and may add such charge to all other charges 
hereunder and hold such property subject to a lien therefor. Noth¬ 
ing in this section shall be construed as lessening the time allowed 
by law or as setting aside any local rule affecting car service or 
storage. 

Property destined to or taken from a station, wharf, or landing at 
which there is no regularly appointed agent shall be entirely at risk 
of owner after unloaded from cars or vessels or until loaded into 
cars or vessels, and when received from or delivered on private or 
other sidings, wharves, or landings shall be at owner’s risk until the 
cars are attached to and after they are detached from trains. 

Sec. 6. No carrier will carry or be liable in any way for any docu¬ 
ments, specie, or for any articles of extraordinary value not specif¬ 
ically rated in the published classification or tariffs, unless a special 
agreement to do so and a stipulated value of the articles are indorsed 
hereon. 

Sec. 7. Every party, whether principal or agent, shipping explosive 
or dangerous goods, without previous full written disclosure to the 
carrier of their nature, shall be liable for all loss or damage caused 
thereby, and such goods may be warehoused at owner’s risk and ex¬ 
pense or destroyed without compensation. 

Sec. 8. The owner or consignee shall pay the freight and all other 
lawful charges accruing on said property, and, if required, shall pay 
the same before delivery. If upon inspection it is ascertained that 
the articles shipped are not those described in this bill of 

22 lading, the freight charges must be paid upon the articles 
actually shipped. 

Sec. 9. Except in case of diversion from rail to water route, which 
is provided for in section 3 hereof, if all or any part of said property 
is carried by water over any part of said route, such water carriage 
shall be performed subject to the liabilities, limitations, and exemp¬ 
tions provided by statute and to the conditions contained in this bill 
of lading not inconsistent with such statutes or this section, and sub¬ 
ject also to the condition that no carrier or party in possession shall 
be liable for any loss or damage resulting from the perils of the lakes, 
sea, or other waters; or from explosion, bursting of boilers, breakage 
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of shafts, or any latent defect in hull, machinery, or appurtenances; 
or from collision, strandjng, or other accidents of navigation, or from 
prolongation of the voyage. And any vessel carrying any or all of 
the property herein described shall have the liberty to call at inter¬ 
mediate ports, to tow and be towed, and assist vessels in distress, and 
to deviate for the purpose of saving life or property. 

The term “water carriage” in this section shall not be construed 
as including lighterage across rivers or in lake or other harbors, and 
the liability for such lighterage shall be governed by the other sec¬ 
tions of this instrument. 

If the property is being carried under a tariff which provides that 
any carrier or carriers party thereto shall be liable for loss from 
perils of the sea, then as to such carrier or carriers the provisions of 
this section shall be modified in accordance with the provisions of 
the tariff, which shall be treated as incorporated into the conditions 
of this bill of lading. 

Sec. 10. Any alteration, addition or erasure in this bill of 

23 lading which shall be made without an indorsement thereof 
hereon, signed by the agent of the carrier issuing this bill of 

lading, shall be without effect, and this bill of lading shall be en¬ 
forceable according to its original tenor. 

(Stamped endorsement on back:) 

Section 3 is amended by Official Classification No. 48 and re-issues 
thereof. 

24 Stipulation Waiving a Jury. 

Filed April 19, 1920. 

******* 

The plaintiff, S. Fillmore Peavev, by his attorneys Offutt and 
Imlay, and the defendant, the Philadelphia, Baltimore, and Wash¬ 
ington Railroad Company, a corporation, by its attorneys, McKenney 
and Flannery, hereby stipulate this 19th day of April, A. D. 1920, 
that the above-entitled cause may be tried by the Court upon the 
agreed statement of facts upon file in the cause; that said parties do 
hereby expressly waive a trial by a jury, and consent that the find¬ 
ing of the Court upon the facts shall have the same effect as a 
verdict of a jury. 

OFFUTT & IMLAY, 

By CHARLES V. IMLAY, 

Attorneys for Plaintiff. 

McKENNEY and FLANNERY, 

By G. BOWDOIN CRAIGHILL, 

Attorneys for Defendant. 
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Supreme Court of the District of Columbia. 

Monday, October 11, 1920. 

Session resumed pursuant to adjournment, Mr.. Justice JSiddons 
presiding. 

♦ * * *-*-*-* 

Before Justice Hitz. 

This cause having heretofore been argued and submitted to the 
Court, upon the agreed statement of facts filed April 15, 1920, the 
Court finds in favor of the defendant. 

25 Supreme Court of the District of Columbia. 

Saturday, October _23, 1920. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

* * * * * * * 

Before Justice Hitz. 

The motion of plaintiff filed herein for a new trial coming on to 
be heard, it is considered that said; motion be, and the same is hereby 
overruled, and judgment on the finding by the Court is ordered. 

Therefore it is considered that plaintiff herein take nothing by this 
action, and that defendant go thereof without day, be for nothing 
held, and recover of plaintiff the costs of its defense, to be taxed by 
the Clerk, and have execution thereof. 

From the foregoing the plaintiff by his Attorneys in open Court, 
notes an appeal to the Court of Appeals of the District of Columbia, 
and the penalty of a bond for costs on said appeal is hereby fixed 
in the sum of One hundred dollars ($100.), or, in lieu thereof a de¬ 
posit of Fifty dollars ($50.). 

Memoranda. 

November 10, 1920.—$50 deposited .in lieu of Undertaking on 
Appeal. 

December 10, 1920.—Time for filing transcript of record-extended 
until February 1, 1921, 
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* 


Assignment of Errors. 

Filed January 15, 1921. 

* * * * * 



Comes now the plaintiff the appellant herein, and makes this 
Assignment of Errors as follows: 

1. That the Court erred in its finding in favor of the defendant of 
October 11, 1920. 

2. That the Court erred in its judgment of October 23, 1920, in 
favor of defendant. 


OFFUTT & IMLAY, 

By CHARLES V. IMLAY, 

Attorneys for Appellant. 


Service of a copy of the above Assignment of Errors, acknowledged 
this 7th day of January, A. D., 1921. 

McKENNEY & FLANNERY, 

Attorneys for Defendant. 


Designation of Record. 

Filed January 15, 1921. 

******* 

Comes now the plaintiff appellant in the above-entitled cause and 
designates the following to constitute the transcript of the record on 
his appeal therein: 

1. The Declaration of Plaintiff. 

2. The Pleas of Defendant. 

3. The Joinder of issue, notice of trial and note of issue. 

4. The stipulation of counsel as to facts filed April 15, 1920, 
omitting Exhibit “A,” but including Exhibit “B.” 

5. The stipulation filed April 19, 1920, waiving trial by jury. 

6. Memorandum of finding by the Court of October 11, 

27 1920, in favor of defendant. 

7. Memorandum of October 23,1920 overruling motion for 
new trial, entering judgment in favor of defendant, the notation of 
appeal therefrom and the fixing of the bond. ' 

8. The memorandum of deposit of costs in lieu of bond. 

9. Order extending time for settling bill of exceptions and filing 
of transcript of record. 

10. Assignments of Errors. 

11. This designation. 

OFFUTT & IMLAY, 

By CHARLES V. IMLAY, 

Attorneys for Appellant. 










19 


S. F. PEAVEY VS. P., B. AND WASH. R. R. CO. 


Service of a copy of the above Designation for Record on Appeal 
acknowledged this 7th day of January, A. D., 1921. 

McKENNEY and FLANNERY, 

By G. BOWDOIN CRAIGHILL, 

Attorneys for Defendant . 

28 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
27, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 60988 at Law, wherein S. 
Fillmore Peavey is Plaintiff and Philadelphia, Baltimore & Washing¬ 
ton Railroad Company, a corporation, is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
26th day of January, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3500. S. Fillmore Peavey, appellant, vs. Philadelphia, Baltimore 
and Washington Railroad Company, a corporation. Court of Ap¬ 
peals, District of Columbia. Filed Jan. 27,1921. Henry W. Hodges, 
Clerk. 
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S. FILLMORE 
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PHILADELPHIA, BALTIMORE AND WASHINGTON 
RAILROAD COMPANY, a Corporation, Appellee. 


BRIEF FOR APPELLEE. 


Statement of Case. 

This case was submitted to the court below upon an agreed 
statement of facts, and, after hearing, the court found in 
favor of the defendant. Upon plaintiff’s motion for a new 
trial, the case was reargued, briefs submitted and the motion 
finally overruled, the court entering judgment upon the 
finding of fact for the defendant (Record, 17). 

Ip 
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Pleading*. 

The first count of the declaration is in trover for defend¬ 
ant’s alleged fraudulent conversion to its own use of a cer¬ 
tain box containing books and other articles belonging to 
plaintiff; in the second count it is alleged that on October 
3, 1916, at Washington, D. C., plaintiff delivered the books 
to the defendant, who, for a valuable consideration, agreed 
to transport same safely to plaintiff’s son in Brooklyn, N. Y., 
but failed to do so, and the third count alleges that the 
defendant so negligently handled the goods that they were 
destroyed by fire in Brooklyn on December 6, 1916. 

The defendant filed appropriate pleas of the general issue 
to each of the three counts. 


Facts. 

The facts incorporated in the Stipulation may be briefly 
stated as follows: Plaintiff shipped a box, containing books 
and other articles from Washington, D. C., to his son in 
Brooklyn, N. Y., on October 3, 1916, under a bill of lading 
issued by defendant and set forth in e.rtcnso in the record 
(R., 13-16). The box was safely transported by the de¬ 
fendant and its connecting carriers to Brooklyn, where it 
arrived on November 4, 1916. The stipulation then recites: 

“R. A. Higgins, a clerk employed hy the deliver¬ 
ing carrier at Baltic Terminal, would testify that 
on November 6th, 1916, a written notice of the ar¬ 
rival of said shipment was duly sent by him, by 
United States mail, postage prepaid, to the consignee, 
S. F. Peavey, Jr., 624 11th street, Brooklyn, N. Y., 
and that said notice was not returned by the United 


States postoffice officials to said delivering carrier, 
but said S. F. Peavey, Jr., \yould testify that he did 
not receive said notice at any time. It was the estab¬ 
lished custom at said Baltic Terminal to send such 
notices to consignees by United States mail” (R., 6). 

The box was held by the terminal carrier unclaimed until 
after the expiration of 48 hours “after notice of its an'ival 
had been duly sent'’ to the consignee and on November 25, 
1016, was delivered to a public warehouse, in which neither 
the defendant, nor any of its connecting carriers, had any 
interest (R., 6). 

The warehouse and its contents, including this shipment, 
were destroyed by tire on December 6, 1916 (R., 6). 

On January 10, 1917, the consignee in New York, not 
knowing of the fire, for the first time made inquiry con¬ 
cerning the shipment by writing to the defendant at W ash- 
ington, stating that he had not been notified of the arrival 
of the box and requesting that it be traced, to which defend¬ 
ant’s freight agent at Washington, who was also ignorant 
of the fire (R., 9), replied that he was making inquiries 

about the shipment (R., 6-7). 

On May 1, 1917, consignee wrote to defendant’s Wash¬ 
ington freight agent again making inquiry, and the agent 
replied by sending the consignee a copy of a letter written 
by him to the agent at Waverly Transfer, N. J., transmit¬ 
ting consignee’s inquiry (R., 7). The foregoing letters con¬ 
stitute the only communications between the consignee and 
the defendant within six months of November 4, 1916, the 
date of arrival of the goods in Brooklyn, and plaintiff him¬ 
self did not at any time communicate with the defendant 
in regard to the shipment (R., 9). 
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Subsequently, on June 4, 1917, upon receipt of a third 
inquiry from consignee, defendants freight agent replied 
that the shipment was held at Baltic Terminal, N. Y., un¬ 
claimed, and suggested that consignee communicate with 
the superintendent of the terminal. Upon doing so, con¬ 
signee learned, in July, 1917, that the warehouse in which 
the box had been stored was destroyed by fire on December 
0, 1910 (R.,8). 

At the time of shipment, defendant had duly published 
and on tile with the Interstate Commerce Commission tariffs 
and classifications showing that the rate of 38.6 cents per 
100 pounds applied to books when shipped from Washing¬ 
ton to Brooklyn under the terms of the uniform bill of 
lading, and the plaintiff paid freight charges in advance 
at that rate, a total of 54 cents for the box, which weighed 
140 pounds, while such tariffs further provided that if the 
shipment had not been transported under the uniform bill 
of lading conditions, but had been transported at the car¬ 
riers liability, the rate would have been 10 per cent higher 
(R., 10). 

Section 1 of the uniform bill of lading, under which the 
shipment moved, provided: 

“For loss, damage or delay caused by tire occurring 
after forty-eight hours (exclusive of legal holidays) 
after notice of the arrival of the property at destina¬ 
tion or at port of export (if intended for export) has 
been duly sent or given, the carrier’s liability shall 
be that of warehouseman only” (R., 13). 

Section 3 of the bill of lading also provided: 

‘‘Except where the loss, damage, or injury com¬ 
plained of is due to delay or damage while being 
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loaded or unloaded, or damaged in transit by care¬ 
lessness or negligence, as conditions precedent to re¬ 
cover, claims must be made in writing to the originat¬ 
ing or delivering carrier within six months after de¬ 
livery of the property (or in case of export traffic, 
within nine months after delivery at port of export), 
or, in case of failure to make delivery, then within 
six months (or nine months in case of export traf¬ 
fic), after a reasonable time for delivery has elapsed; 
and suits for loss, damage or delay shall be instituted 
only within two years and one day after delivery of 
the property, or in case of failure to make delivery, 
then within two years and one day after a reasonable 
time for delivery has elapsed” (R., 11, 14). 

Section 5 of the bill of lading further provided: 

“Property not removed by the party entitled to 
receive it within forty-eight hours (exclusive of legal 
holdidays) after notice of its arrival has been duly 
sent or given may be kept in car, depot, or place of 
delivery of the carrier, or warehouse, subject to a 
reasonable charge for storage and to carrier’s respon¬ 
sibility as warehouseman only, or may be, at the op¬ 
tion of the carrier, removed to and stored in a public 
or licensed warehouse at the cost of the owner and 
there held at the owner s risk and ivithout liability 
on the part of the carrier, and subject to a lien for 
all freight and other lawful charges, including a 
reasonable charge for storage” (R., 15). 

The storage tariff of the delivering carrier, which was 
also duly published and filed with the Interstate Commerce 
Commission, provided that shipments consigned to Brooklyn 
would be held in the carrier’s warehouse free of charge for 
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two clays and, if “not removed” within the time specified, 
they would “be stored in public warehouses, at owner’s cost 
and risk” (R., 11). 


ARGUMENT. 

The defendant, appellee here, takes the position that (l) 
it fully performed its contract; (II) there was no negligence 
on the part of the defendant; (III) plaintiff is conclusively 
bound by the terms of the storage tariff and of the bill of 
lading, above quoted; (IV) plaintiff failed to use due dili¬ 
gence in calling for the goods at destination, and (V) plain¬ 
tiff failed to make claim within six months, as required by 
bill of lading. 

I. Defendant Fully Performed Its Contract. 

a. Goods were transported as agreed. 

Under the bill of lading, the carrier did not undertake to 
make personal delivery at the residence of consignee, but 
only agreed to carry the box “to its usual place of delivery” 
at destination (R., 12). Notwithstanding the allegation in 
the second count of the declaration to the contrary, this 
was done, as shown by paragraph 6 of the Stipulation 

(R., 6). 

b. Notice of arrival was “duly sent” to consignee. 

Section 1 of the bill of lading, above quoted, provided that 
for loss by fire occurring 48 hours after notice of arrival had 
been duly sent or given, the carrier’s liability should be that 
of warehouseman only (R., 12), and section 5 provided that 
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48 hours after notice of arrival had been duly sent or given, 
the goods could be stored in a public warehouse and there held 
“at the owner’s risk and without liability on the part of the 
earrier ,, (R., 15). 

Much of appellant’s brief was devoted to an attempt to 
show that the law required a notice of arrival to be sent to 
the consignee, and that the defendant failed to comply with 
this requirement, but in paragraph G and again in paragraph 
7 of the Stipulation, it is distinctly stated that notice of 
arrival was “duly sent " to the consignee (R., 6), and ap¬ 
pellant cannot escape from the effect of this language, to 
which he agreed in submitting the case to the court below. 
Notwithstanding this positive statement in the Stipulation 
and the lower court’s finding of fact thereon in favor of de¬ 
fendant, appellant’s counsel goes so far as to argue in this 
court that “the mere deposit of one notice in the mail would 
not be sufficient'’ (Appellant’s Brief, p. 11), but that a 
second and third notice should be sent. In support of this 
proposition, appellant cites a Texas case to the effect that 
if the carrier “chooses the means of the I nited States mails 
it must assume the burden of delays and miscarriage in the 
mails,” but in the present case it must be borne in mind that 
it was the established custom at the terminal to send such 
notices by United States mail (R., 6), and the bill of lading 
contains the notation “Mail address—not for purposes of 
delivery—024 11th St.” (R., 12). This clearly indicates 
that the parties understood that delivery was not to be made 
at consignee’s residence, and that notice of arrival was to 
be sent by mail to consignee. 

The fact that consignee would testify that he did not re¬ 
ceive the notice is wholly immaterial. 
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“A well-known custom that a carrier of goods shall 
notify the consignee by mail is to be considered a part 
of the agreement of transportation. On the issue 
whether the consignee of goods was notified of their 
arrival, the presumption attending evidence by the 
carrier’s clerk that three notifications were mailed 
to the consignee was not rebutted by the simple state¬ 
ment of the consignee's bookkeeper that he never 
received the notification.” 

Roth Clothing Co. vs. Steamship Co., 88 N. Y. 

Supp., 987. 


See also: 

Friedman vs. Metropolitan S. S. Co., 90 N. Y. 
Supp., 401. 

Murphy vs. N. Y. C. R. R., 17 1. C. C., 457. 
Ohio Iron Metal Co. vs. Elgin, etc., Co., 
34 I. C. C., 75. 

2 Hutch, on Carriers, 3d Ed., sec. 710. 

4 R. C. L., 750. 

“If it be shown that a letter, properly stamped, has 
been mailed, there is a presumption that it reached 
the person addressed.” 

Dunlop vs. United States, 105 U. S., 480, 495. 


Even in the case of Poythress vs. Durham & Sou. Rv. Co., 
148 N. C., 381, upon which appellant relies (Appellant’s 
Brief pp. 10-11), the court said: 

“The notice need not be served personally on the 
consignee. It is sufficient if deposited in the post- 
otfice, addressed to him, as is provided in the regula¬ 
tions of the Corporation Commission.” 
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c. Under its storage tariff, delivering carrier was entitled 
to store goods in a public warehouse at “owner's risk 


Irrespective of whether a notice of arrival was “duly sent” 
to consignee, the storage tariff above quoted from paragraph 
23 of the Stipulation provided that freight “not removed'* 
with two days after arrival would “be stored in public ware¬ 
houses, at owner's cost and risk.” There is no requirement 
here that notice of arrival must be sent or given to the con¬ 
signee, and, whether plaintiff had actual notice or not, he 
is conclusively presumed, as hereinafter shown (III, a, be¬ 
low), to have knowledge of and to be bound by this pro¬ 
vision of the tariff, which had been duly published and 
filed with the Interstate Commerce Commission (R., 10-11). 

The box in the present case was held at the terminal for 
much more than two days—in fact, for three weeks—before 


it was finally stored in a public warehouse at “owner’s risk/’ 
and there it remained “at owner's risk” until it was de¬ 
stroyed by fire (R., 6). 

Becker vs. Penna. R. II. Co., 109 App. Div., N. Y., 
230. 


d. Defendant, as initial carrier, not liable for acts of ware¬ 
houseman after the “transportation” of goods was concluded. 

Section 2 of the bill of lading provided that no carrier 
should be liable for loss not occurring on its own road, nor 
after the property has been delivered to the next carrier, 
“except as such liability is or may be imposed by law.” 
While the Carmack Amendment to the Act to Regulate 
Commerce makes the initial carrier liable for acts of con¬ 
necting carriers, the initial carrier is not liable for the act or 
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omission of a warehouseman after the “transportation” of 
the goods has terminated. 

Norfolk & Western R. R. vs. Stuarts Draft Milling 
Co., 109 Va., 184. 

Wien vs. N. Y. Cent. R. R., 1(30 App. Div. N. Y., 766. 

Dodge & Dent Mfg. Co. vs. Penna. R. R. Co., 175 
App. Div. N. Y., 823. 

The “transportation" included storage by the delivering 
carrier at its terminal (Sou. Ry. vs. Prescott, 240 U. S., 632 
637), but not the storage of the goods in the warehouse of 
a third party after all of the carrier’s obligations under the 
terms of the bill of lading had been fulfilled. 

Even if the fire was caused by negligence on the part of 
the warehouseman, therefore, (and there is nothing in the 
Stipulation to that effect) the defendant, as initial carrier, 
would not be liable for such negligence. 

II. No Negligence on the Part of Defendant. 

a. Allegations of declaration. 

If the plaintiff is to recover at- all, he must recover on the 
allegations of his declaration. The Stipulation certainly con¬ 
tains no facts to support the allegations of the first count that 
defendant fraudulently converted the property to its own 
use, and there is no evidence to support the specific allega¬ 
tion of negligence in the third count that the defendant so 
carelessly handled the goods that same were destroyed by 
fire. There is no allegation in any of the counts that defend¬ 
ant was negligent in failing to send a second and third notice 
of arrival to consignee in addition to the first notice, or in 
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failing to send a notice by messenger instead of using the 
United States mail, and yet the plaintiff’s entire claim now 
appears to be based upon some such theory. 

This leaves only the second count, alleging failure to 
deliver the goods, as agreed in the contract of shipment. 
An express company, under certain circumstances, under¬ 
takes to make personal delivery at the residence of the con¬ 
signee, but a different rule applies to a railroad company 
(2 Hutchison on Carriers, 3d Ed., secs. 701, 716), and the 
contract in the present case only provided that the carrier 
would transport the property “to its usual place of delivery*’ 
at destination (R., 12). As already stated, this was done in 
the present case (R., 6). 

b. Burden upon plaintiff to prove negligence . 

By relying upon the allegations of the second count for 
failure to deliver in accordance with the contract, defendant 
cannot escape the burden of proving negligence. The mere 
fact that the goods were destroyed by fire is not sufficient to 
prove negligence. 

The Hill of lading involved in the case of Southern Rail¬ 
way tv*. Prescott, 210 U. S., 632, contained a provision similar 
to that involved in the present case and, even though a local 
statute of South Carolina expressly provided that the burden 
was upon the defendant to show that there was no negli¬ 
gence, the Supreme Court of the United States said : 

“In the present case, it is undisputed that the loss 
was due to fire which destroyed the company’s ware¬ 
house with its contents, including the property in 
question. The fire occurred in the early morning 
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when the depot and warehouse were closed. The 
cause of the fire did not appear, and there was nothing 
in the circumstances to indicate neglect on the part 
of the railway company. * * * 

“It was explicitly provided (by the bill of lading) 
that in case the property was not removed within the 
specified time it should be kept subject to liability 
‘as warehouseman only.’ The railway company was 
therefore liable only in case of negligence. The 
plaintiff, asserting neglect, had the burden of estab¬ 
lishing it. This burden did not shift.” 

r. Stipulation shows affirmatively that defendant was not 
negligent. 


Paragraph 7 of the Stipulation clearly shows that the 
defendant had nothing whatever to do with the warehouse 
where the tire occurred, the warehouse company was not an 
agent of the defendant, and the fire could not, therefore, 
have been due in any sense to any act or omission of the 
defendant. 

It is quite significant that appellant’s brief fails to point 
out any act of negligence on the part of the railroad com¬ 
pany. The plaintiff not only failed to prove negligence, 
but the Stipulation shows affirmatively that the defendant 
was not guilty of any negligence. 


III. Plaintiff is Conclusively Bound by Storage Tariff 

and Bill of Lading. 

a. Plaintiff bound by storage tariff. 

In view of the dozens of decisions of the Supreme Court 
of the l nited States on the subject, it seems scarcely neces- 
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sary to cite authority in support of the proposition that the 
plaintiff, whether he had actual knowledge or not, is con¬ 
clusively presumed to have knowledge of and to be bound 
by the provisions above quoted from the delivering carrier’s 
storage tariff, which had been duly published (R., 10-11). 

Chicago A. R. R. vs. Kirby, 225 U. S., 155. 

Kansas City, etc., Co. vs. Carl, 227 U. S., G39. 

Southern Ry. vs. Prescott, 210 U. S., 052. 

Erie R. R. vs. Stone, 244 U. S., 332. 


“The tariff, so long as it was of force, was, in this 
respect, to be treated as though it had been a statute, 
binding as such upon railroad and shipper alike.” 

Pcnna. R. R. Co. vs. International Coal Co., 
230 U. S., 184, 197. 

b. Plaintiff bound by bill of lading. 

As shown by paragraphs 20 and 21 of the Stipulation, the 
plaintiff had the option of shipping under the uniform bill 
of lading conditions, or could have paid a higher rate, 
under which the carrier would have been an insurer (R., 
10). It was not necessary to actually offer him the alterna¬ 
tive rate. 

Cau vs. Texas & P. Ry., 194 U. S., 427. 

Cincinnati, etc., Ry. vs. Rankin, 241 U. S., 319. 

Plaintiff, having paid the lower rate (R., 5), was con¬ 
clusively bound by the terms of the bill of lading, and, as 
hereinafter more fully shown (see V, d, below), the defend¬ 
ant is not permitted, by its conduct or otherwise, to waive its 
rights under the bill of lading. 
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‘‘The parties to a bill of lading cannot waive its 
terms, nor can the carrier by its conduct give the 
shipper a right to ignore them. * * * The bill 

of lading given by the initial carrier embodies the 
contract for transportation from point of origin to 
destination; and its terms in respect to conditions of 
liability are binding upon the shipper and upon all 
connecting carriers, just as a rate properly tiled by 
the initial carrier is binding upon them. Each has 
in effect the force of a statute, of which all affected 
must take notice. That a carrier cannot be prevented 
by estoppel or otherwise from taking advantage of 
the lawful rate properly tiled under the Interstate 
Commerce Act is well settled/’ 

Texas & P. Ry. vs. Leatherwood, 250 U. S., 
478, 481. 

IV. Plaintiff Failed to Us© Due Diligence in Calling for 

Goods at Destination. 

The carrier performed its contract to transport the goods 
safely to its terminal in Brooklyn, and then there arose an 
obligation upon the part of the consignee to call for the box, 
which he must have been expecting. In the present case, 
however, neither the consignee nor the plaintiff made any 
inquiry of any description until January 10, 1917, more 
than three months after the date of shipment, October 3, 
191G. The goods were held at the terminal for three weeks 
and an additional ten days elapsed before the fire occurred, 
during all of which time plaintiff and consignee had ample 
opportunity at least to make inquiry concerning the ship¬ 
ment. 

The entire burden of using diligence is not to be cast 
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upon the company. As stated in Georgia, etc., Ry. vs. 
Blish, 241 U. S., 190, construing a provision of a bill of 
lading requiring presentation of claim within a specified 
time, “the transactions of a railroad company are multitu¬ 
dinous and are carried on through numerous employees of 
various grades/’ and, in commenting upon a similar require¬ 
ment, the Supreme Court, in St. Louis, etc., Co. vs. Starbird, 
213 U. S., 592, 005, said: “It is not difficult for the consignee 
to comply with a requirement of this kind and give notice 
in writing to the agent of the delivering carrier.” 

V. Plaintiff Failed to Make Claim Within Six Months. 

a. Provisions of bill of lad inf/. 

The positive provision of section 3 of the bill of lading 
has already been quoted to the effect that “as conditions 
precedent to recovery, claims must be made in writing to the 
originating or delivering carrier within six months after 
delivery of the property.” 

Appellant’s counsel contend that the time limit does not 
apply where goods were never received by consignee (Ap¬ 
pellant’s Brief, p. 4), but such a contention ignores the addi¬ 
tional phrase in the contract that “in case of failure to make 
delivery” claim must be made within six months “after a 
reasonable time for delivery has elapsed.” 

b. }Vhat was done by shipper and consignee. 

The plaintiff did not communicate with any of the carriers 
in any manner until suit was filed, long after the six months’ 
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period had expired (R., 9). What was done by the con¬ 
signee is set forth in the record (R., 6-9) and is summarized 
at the beginning of this brief. 

The shipment was made on October 3, 1916; arrived in 
Brooklyn November 4, 1916, soon after which, plaintiff must 
concede, a “reasonable time for delivery’’ elapsed; consignee 
wrote his first letter of inquiry on January 10, 1917; his 
second letter of inquiry on May 1, 1917, and as the six 
months’ period elapsed during the first week of May, 1917, 
all other communications from consignee to defendant were 
subsequent to such six months period. The court need only 
consider, therefore, the contents of consignee's letters of 
January 10 and May 1, 1917, and then determine whether 
either of those letters constituted “making claim” within the 
meaning of the phrase as construed by the Federal courts. 

In the letter of January 10, 1917, consignee, after describ¬ 
ing the shipment, merely said: “I have never been notified 
of the arrival of this shipment and respectfully request that 
you trace and report to me at your earliest convenience*’ 
(R.,6). 

In the letter of May 1, 1917, consignee referred to the 
reply which he received to his former letter, and then said: 
“You said that you were writing to the agent at Waverly 
Transfer, and that you would advise me upon report that 
the box had arrived there. Will you kindly look into the 
matter and communicate with me at your early convenience 
regarding same?” (R., 7). 
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c. Difference between “letters of inquiry” and “making 
claim” 

The two letters of inquiry from consignee did not even 
constitute giving “notice of claim” and certainly are not to 
be construed as complying with the requirement “claims 
must be made in writing.” 

The authorities are unanimous, in insurance cases, in 
holding that the giving of a notice of loss does not comply 
with the requirement for a written proof of loss. The first 
is a mere notice that a loss has occurred, but a “proof of 
loss,” which is analogous to “making claim,” must set forth 
the details, give values of articles lost or destroyed, state 
circumstances under which the loss occurred, etc. 

That the consignee fully appreciated the distinction be¬ 
tween mere notice and the making of a written “claim” is 
shown by his final letter of July 3, 1917, wherein he says: 
“Your file will show my several inquiries about box con¬ 
signed to me. * * * I have made every effort for more 

titan six months to locate this consignment. * * * I 

shall be willing to furnish immediately verified list of the 
contents of the box in question with an absolutely fair 
valuation. I trust I may receive compensation from your 
company for this loss” (R., 8-9). This last phrase, which 
was written after the six months period had expired, for 
the first time indicates an intention to make claim, which is 
to be distinguished from actually making claim. 

That defendant’s agent also understood the distinction is 
shown by his final letter of July 5, 1917, in which he says: 
“If you desire to file a claim for the value of the books,” 
the bill of lading and an itemized bill showing values should 
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be submitted. It is evident that the agent understood that 
up to that time no claim had been made (R., 9). 

Congress recognized the distinction in framing the Cum¬ 
mins Amendment, approved March 4, 1915 (88 Stats. L., 
1197), prior to the date of the shipment here involved. 
This amendment adds the following language to the Act to 
Regulate Commerce: 

‘Tt shall be unlawful for any such common carrier 
to provide by rule, contract, regulation, or otherwise 
a shorter period for giving notice of claims than 
ninety days and for the filing of claims for a shorter 
period than four months, and for the institution of 
suits than two years." 


The courts also recognize the distinction. In Kidwell vs. 
Oregon Short Line. 208 Fed., 1, referring to such a require¬ 
ment in a contract of shipment, the Circuit Court ol Appeals 
said: 


‘‘It is no compliance with such a provision to re¬ 
mark to a freight agent of the carrier along the line 
of the route that the shipper is going to put in a 
claim for damages. Nor is it a compliance to in¬ 
form the agent at the place of destination that there 
will be a claim against the company for damages. To 
impart the information that a claim will be presented 
is not to present ‘a claim for loss, damage, or deten¬ 
tion.’ It does not inform the carrier of the nature, 
extent, amount, or cause of damage." 


In Hell vs. N. V. Co., 175 N. V. Sup., 714, the court said: 

“Counsel have failed to note the differentiation in 
the Cummins Amendment made between 'notice of 
claim* and ‘filing of claim.* The former, which may 
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be more or less informal, must be given within ninety 
days; the latter which has to be formal and precise, 
is not required within a shorter period than four 
months.” 

The same distinction is made in 

Atlantic Coast Line vs. Bryan, 109 Va., 524. 
Chicago Co. vs. Williams (Ark.), 142 S. W., 820. 

In St. Louis, etc., Co. vs. Starbird, 243 U. S., 592, 605, 
the bill of lading merely required that claims for damages 
must be “reported” in writing (that is, written notice must 
be given) within a specified time, and the court, holding 
that a verbal notice to defendant’s dock master was not a 
sufficient compliance with the provision, said: 

“The bill of lading in this case only requires 
that ‘claims for damages must be reported by the con¬ 
signee, in writing, to the delivering line’ within the 
time named. This bill of lading contained no stipu¬ 
lation requiring a specific claim to be filed within 
thirty-six hours fixing the amount of damages to be 
claimed. It was entirely consistent with this re¬ 
quirement, on discovery of the bad condition of the 
peaches, to have given notice within the time stipu¬ 
lated of the intention to make a claim for damages, 
although the exact amount of the claim might not 
have been ascertained.'’ 

In Bronstein vs. Payne, 113 Atl., 048, decided by the 
Maryland Court of Appeals on March 2, 1921, it was held 
that the carrier could not waive this requirement of the 
bill of lading and that a “tracer” or letter of inquiry was 
not equivalent to filing claim, the Court saying: 


“And when, therefore, the appellants asked the 
appellee to ‘trace ’ the goods, they did not thereby 
file a claim for compensation for goods which they 
claimed had been lost, nor did they indicate their 
intention of filing such a claim. To hold that such 
a notice amounted to a claim for damages would he 
to disregard the plain words of the contract and to 
whittle away bv constrained construction their oh- 
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vious meaning."* * * * 

“Railroads are necessarily carried on by highly 
developed and extensive organizations in which the 
work of operation is apportioned and divided among 
many different departments and branches, and a re¬ 
quest to a department having in charge the actual 
transportation of goods to locate, a missing article 
would not likely, in the ordinary course, come to the 
attention of a department handling claims for com¬ 
pensation for loss occurring through some default on 
the part of the carrier, and the officers, responsible 
for the settlement of claims would be without notice 
that any claim had been filed, whereas a claim for 
monetary compensation for loss or damage to goods 
would naturally be referred to the department having 
in charge the investigation of such claims.” 


d. Defendant could not waive this requirement. 

In arguing that the carrier has waived its right to plead 
that claim was not made within six months, appellant quotes 
the Ilornblower case, 01 App. D. C., 04, to the effect that a 
defendant cannot avail himself of the bar of the statute of 
limitations if by his conduct he has lulled the plaintiff into 
inaction, and then comments: “Tt can hardly be contended 
that the provisions of this bill of lading would be any more 




21 


binding than a statute of the United States referring to the 
limitation of actions (Appellant’s Brief, p. 7). 

It is true that ordinarily a party may, by express contract 
or by his conduct, waive the statute of limitations, but, as 
stated in Texas & P. Ry. vs. Leathcrwood, quoted above, 
‘‘The parties to a bill of lading cannot waive its terms.” 


“The obligation of the carrier to adhere to the 
legal rate, to refund only what is permitted by law 
and to treat all shippers alike would have made it 
illegal for the carriers, either by silence or by express 
waiver, to preserve to the Phillips Company a right 
of action which the statute required should be as¬ 
serted within a fixed period. * * * To permit 

a railroad company to plead the statute of limitations 
as against some and to waive it as against others 
would be to prefer some and discriminate against 
others in violation of the terms of the Commerce 


Act which forbids all devices by which such results 
may be accomplished. * * * The railroad com¬ 

pany therefore was bound to claim the benefit of the 
Statute here.'* 


Phillips vs. Grand Trunk Ry., 266 U. 8., 662, 
667. 


In Georgia, etc., Ry. vs. Blisli, 241 U. 8., PJO, in uphold¬ 
ing the provision of a bill of lading requiring claim to be 
presented in writing within a specified time, the Supreme 
Court said: 

“The parties could not waive the terms of the con¬ 
tract under which the shipment was made pursuant to 
the Federal act; nor could the carrier by its conduct 
give the shipper the right to ignore these terms which 
were applicable to that conduct and hold the carrier 
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to a different responsibility from that fixed by the 
agreement made under the published tariffs and regu¬ 
lations.” 

In Olson vs. Chicago R. R. Co., 250 Fed., 372, the shipper 
sent a telegram to carrier’s superintendent that cattle in 
transit were likely to be injured by weather conditions and 
an inspector of the carrier thereupon boarded the train, stayed 
with the shipment, and saw the condition of the cattle. The 
cattle were unloaded over protest of shipper, who told car¬ 
riers agent that he would claim damages. It was contended 
that the requirement that written claim be made within ten 
days was waived by the oral notice to carrier’s agent, and 
because the company acknowledged receipt of a written 
notice received by it after the expiration of ten days, made 
an investigation without objection, etc. In its opinion the 
Circuit Court of Appeals gives the reasons why the carrier 
could not wan e the provision requiring the making of claim 
in writing within ten days. 

The recent case of Southern Pacific Co. vs. Stewart, 248 
U. S., 440. also seems exactly in point. The bill of lading 
required demand or claim for loss or damage to be made 
in writing within ten days after unloading the live stock. 
Plaintiff showed that the cattle were unloaded in stockpens 
under the care of the carrier’s agents, who had actual knowl¬ 
edge of their condition; that immediately after unloading 
and daily thereafter the shipper and railroad agents were 
in communication relative to damages. It was contended 
that the carrier had waived the above requirement, but the 
Supreme Court held: 

“Considering the principles and conclusions ap¬ 
proved by opinions in St. Louis, Iron Mountain and 


Southern Rwy. Co. v. Starbird, 243 U. S., 592, and 
Erie R. R. Co. v. Stone, 244 U. S., 332 (announced 
since the judgment below), and the cases therein 
cited, no extended discussion is necessary to show 
that upon the facts here disclosed the stipulation be¬ 
tween the parties as to notice in writing within ten 
days of any claim for damages was valid. And we 
also think those opinions make it clear that the cir¬ 
cumstances relied upon by the shipper are inadequate 
to show a waiver by the carrier of written notice as 
required by the contract/* 

Conclusion. 

Appellant’s counsel cites many decisions from State courts, 
but only two opinions from Federal courts, namely, the 
Hornblower case, 31 App. D. C., 64, which has no applica¬ 
tion to the case at bar (V, d, above), and the Starbird case, 
243 U. S., 592, which strongly supports appellee’s position 
(V, c, above). 

Upon the facts set forth in the Stipulation, therefore, and 
upon the law as laid down in the cases above cited, especially 
in the case of Southern Railway vs. Prescott, 240 U. S., 632, 
as to non-liability for a loss by fire, and in the case of South¬ 
ern Pacific Co. vs. Stewart, 248 U. S., 446, as to plaintiff s 
failure to make claim within the specified time, it is re¬ 
spectfully submitted that the judgment of the court below 
should be affirmed. 

FREDERIC D. McKENNEY, 

JOHN S. FLANNERY, 

G. BOWDOIN CRAIGHILL, 

Attorneys for Appellee. 
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